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BEFORE THE STATE BOARD OF EQUALI ZATI ON '
OF THE STATE OF CALI FORNIA

In the Matter of the Appeal of

)
)
PETROLEUM RECTI FYI NG COVPANY )
OF CALIFORNIA )

Appear ances:
For Appellant: L. J. F. Morison and Joseph C. Akers

For Respondent: Chas. J. McColgan, Franchise Tax Commi ssion<

OPI NI ON

~ This is an appeal under Section 25 of the Bank and Corpo-
ration Franchise Tax Act (Statutes 1929, Chapter 13, as amended)
from the action of the Franchise Tax Comm ssioner in overruling
the protest of Petroleum Rect|f¥|ng Conpany of California
a?alnst a_proposed assessnment of an additional tax-in the anﬂunt
of $1,076.63 for the two nonths end|n% February 28, 1929. The
additional tax was proposed due to the inclusion by the Comms-
sioner in the income by which the tax on the Appellant was mea-
sured of royalties from patents granted by the United States
Gover nnent .

The ﬁroblen1invplved in this appeal is substantially the
sane as the probleminvolved in the appeal of the Vortox Mnufac
turing Conpany deci ded adversely to the petitioner b% this Board
on August 4, 1930. As intimated in the opinion in that appeal,
al though the Act does not expressly include royalties from
patents, nevertheless it contenplates the inclusion of such
royalties in the income by which the tax is neasured. This is
evi denced by the fact that net income is defined in Section 7 of
the Act as meaning the gross incone |ess allowable deductions.
Goss income is defined in Section 6 of the Act as including

"gains, profits and income derived fromthe
busi ness, of whatever kind and in whatever
formpaid; gains, profits or income from
dealing in real or personal property; gains,
rofits or income received as conpénsation
or services, as interest, rents, commis-
sions, brokerage or other fees, or otherw se
received in carrying on such business; all
interest received from Federal, State, muni-
cipal or other bonds, and, except as herein-
after otherw se provided, all dividends
received on stocks".

_ Nowhere does the Act provide for the deduction from gross
income of royalties from patents. Consequently, it would seem
that the only argument which can be urged with any force against
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the inclusion of net income of royalties from patents is that the
act in providing for such inclusion is unconstitutional.

Al'though in certain exceptional cases this Board has passed
on the constitutionality of legislation where such action was
consi dered necessary in order to protect the rev%ﬂues Pf t he :
state, nevertheless we do not do so generally. rpolicy in th

respect is expressed in our opinion in the Appeal of the Vortox

Manuf act uri ng Corporation wherein we stated:

"The power to declare a |aw unconstitutional
Is one of the highest attributes of judicial
authority. .Althpu?h we sit in these matters
as a_qua3|-#ud|0|a bOdY’ and nust decide
questions of law as well as of fact, we should
not lose sight of the ultimate fact that we
are not a Court. but nerely an admnistrative
Board. The right ofa mnisterial office to
question the constitutionality of a statute

is generally denied. (6 R C L. 92)"

Even if we should depart from our general policy with .
respect to considering attacks on the constitutionality of legie-
lation we are of the opinion that we should be constrained to
hol d valid, in view of decisions of the highest tribupals of thi
state and of the United States, the inclusiion of royalties from
pat ents.

It is true, as the Appellant has pointed out, that royaltie
frompatents may not be made the objects of direct state taxatio
(Long v. Rockwood, 277 U S. 142). It is to be noted, however,
that "the Act does not provide for the direct taxation of royal-
ties or any other income of corporations sub%ect to taxation
under the act, but rather it provides a tax for the privilege of
doi ng business in one year measured by the net income of the
corporation in the preceding year. uch a tax is not to be con-
sidered a tax on incone. (Flint v, Stone Tracy Co. 220 U. S. 10

Thus, in Pacific Cbupan¥ v, Johnson, 81 Cal. Dec. 519, the
Suprene Court of this State held The tax provided by the act
constitutional even though nontaxable incone (incone from munici
pal bond%%_mas included in the income by-which the tax was nea-
sur ed. Is case was sustained by the United States Supreme
Court (U. s, Daily, April 12, 1932, page 6) al though the Court
had hel d invalid in the Macallen Conpany v, Massachusetts, 279
U. 5.629, a taxing statut'e of Massachusetts simlar to the
California Bank and Corporation Franchise Tax Act, insofar as
It provided for the inclusion of income fromtax exenpt securi-
ties. But, even if the case of Pacific Conpany v, Johnson had
been reversed by the United States Supreme Court, we are of the
opinion that this would not preclude the inclusion of royalties

from patents in the incone by which the tax under the act is
neasur ed.

I n Educational Filns Corporation v, Ward, 282 U. S. 379,
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the United States Supreme Court, InNn considering-a question
arising under the Franchise Tax Act of New York, held that
royaltires from copyrights, though not taxable, nevertheless
could be included in the incone by which the tax provided in
the Act was neasured. This decision was reconciled with the
Macallen case on the grounds that the Massachusetts statute
evinced an intent to reach nontaxable income whereas no such
I ntent was aﬁparent in the New York Act insofar as royalties
from copyrights were concerned.

~ As has already been stated, the California Bank and Corpo-
ration Franchise Tax Act does not expressly provide for the
inclusion of royalties from patents in the inconme by which the
tax provided in"the Act is neasured. Hence, It cannot be said
that the California Act evinces an intent to reach this particu-
| ar form of nontaxable income to the sanme extent as did the
Massachusetts statute with respect to incone from tax exenpt
securities. Rather, it would seemthat the situation with res-
pect to royalties from patents under the California Act is sub-
stantially the same as the situation confronting the United
States Supreme Court in Educational Films Corporation v. \ard
\,/Amtth respect to royalties from copyrights under the New York
ct.

W are unable to perceive any reason for according differ-
ent treatment to royalties from patents than is accorded to
royal ties from copyrights. Both are exenpt from taxation. If
one may be included in the income by which a tax for the privi-
| ege of doing business is measured, then, it would seem that
under similar circunstances, the other mght be included also.

~Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor,

I T IS HEREBY ORDERED, ADJUDGED AND DECREED, that the
action of Chas. J. McColgan, Franchise Tax Commi ssioner, in
overruling the protest of _I5etrol eum Rectifying Conpany of Cali -
fornia, a corporation, against a proposed assessnent of an
additional tax of $1,076.63, with Interest, under Chapter 13,
Statutes of 1929, be-and the sane is hereby sustained.

Done at Sacranento, California, this 20th day of April,
1932, by the State Board of Equalization.

R E Collins, Chairnman
Jno. C. Corbett, Menber
H G. Cattell, Menber

Fred E. Stewart, Menber

ATTEST: Dixwell L. Pierce, Secretary
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